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California state prisoner Francisco Aguilar appeals pro se the district court’s

judgment denying his 28 U.S.C. § 2254 petition.  We have jurisdiction pursuant to

28 U.S.C. § 2253.  We review de novo, see Clark v. Murphy, 331 F.3d 1062, 1067

(9th Cir. 2003), and we affirm.  
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Aguilar contends that he received ineffective assistance of counsel because

counsel refused the state court’s offer to instruct the jury on lesser included

offenses.  On direct review, the California Court of Appeal rejected this argument,

concluding that counsel’s decision was a reasoned tactical decision, and, that there

was no evidence of prejudice.  See Strickland v. Washington, 466 U.S. 668, 687

(1984).  This decision was not contrary to or an unreasonable application of clearly

established federal law as determined by the United States Supreme Court.  See 28

U.S.C. § 2254(d); see also Butcher v. Marquez, 758 F.2d 373, 376-77 (9th Cir.

1985) (concluding that counsel’s failure to seek jury instructions inconsistent with

his reasonable choice of defense does not constitute ineffective assistance of

counsel).  

AFFIRMED.


